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(iii) Records of inspections made 
under this paragraph shall be main-
tained in the operating record at the 
facility, and available for inspection 
for at least 3 years from the date of the 
inspection. 

(4) Design and installation of new an-
cillary equipment. Owners and operators 
must comply with the requirements of 
§ 265.192 of this chapter. 

(5) Response to leaks or spills. Owners 
and operators must comply with the 
requirements of § 265.196 of this chap-
ter. 

(6) Closure. Owners and operators 
must comply with the requirements of 
§ 265.197 of this chapter, except for 
§ 265.197 (c)(2) through (c)(4). 

[50 FR 666, Jan. 4, 1985, as amended at 56 FR 
42515, Aug. 27, 1991] 

§ 266.112 Regulation of residues. 
A residue derived from the burning or 

processing of hazardous waste in a boil-
er or industrial furnace is not excluded 
from the definition of a hazardous 
waste under § 261.4(b) (4), (7), or (8) un-
less the device and the owner or oper-
ator meet the following requirements: 

(a) The device meets the following 
criteria: 

(1) Boilers. Boilers must burn at least 
50% coal on a total heat input or mass 
input basis, whichever results in the 
greater mass feed rate of coal; 

(2) Ore or mineral furnaces. Industrial 
furnaces subject to § 261.4(b)(7) must 
process at least 50% by weight normal, 
nonhazardous raw materials; 

(3) Cement kilns. Cement kilns must 
process at least 50% by weight normal 
cement-production raw materials; 

(b) The owner or operator dem-
onstrates that the hazardous waste 
does not significantly affect the res-
idue by demonstrating conformance 
with either of the following criteria: 

(1) Comparison of waste-derived residue 
with normal residue. The waste-derived 
residue must not contain appendix 
VIII, part 261 constituents (toxic con-
stituents) that could reasonably be at-
tributable to the hazardous waste at 
concentrations significantly higher 
than in residue generated without 
burning or processing of hazardous 
waste, using the following procedure. 
Toxic compounds that could reason-
ably be attributable to burning or proc-

essing the hazardous waste (constitu-
ents of concern) include toxic constitu-
ents in the hazardous waste, and the 
organic compounds listed in appendix 
VIII of this part that may be generated 
as products of incomplete combustion. 
For polychlorinated dibenzo-p-dioxins 
and polychlorinated dibenzo-furans, 
analyses must be performed to deter-
mine specific congeners and homo-
logues, and the results converted to 
2,3,7,8-TCDD equivalent values using 
the procedure specified in section 4.0 of 
appendix IX of this part. 

(i) Normal residue. Concentrations of 
toxic constituents of concern in normal 
residue shall be determined based on 
analyses of a minimum of 10 samples 
representing a minimum of 10 days of 
operation. Composite samples may be 
used to develop a sample for analysis 
provided that the compositing period 
does not exceed 24 hours. The upper 
tolerance limit (at 95% confidence with 
a 95% proportion of the sample dis-
tribution) of the concentration in the 
normal residue shall be considered the 
statistically-derived concentration in 
the normal residue. If changes in raw 
materials or fuels reduce the statis-
tically-derived concentrations of the 
toxic constituents of concern in the 
normal residue, the statistically-de-
rived concentrations must be revised or 
statistically-derived concentrations of 
toxic constituents in normal residue 
must be established for a new mode of 
operation with the new raw material or 
fuel. To determine the upper tolerance 
limit in the normal residue, the owner 
or operator shall use statistical proce-
dures prescribed in ‘‘Statistical Meth-
odology for Bevill Residue Determina-
tions’’ in appendix IX of this part. 

(ii) Waste-derived residue. Waste-de-
rived residue shall be sampled and ana-
lyzed as often as necessary to deter-
mine whether the residue generated 
during each 24-hour period has con-
centrations of toxic constituents that 
are higher than the concentrations es-
tablished for the normal residue under 
paragraph (b)(1)(i) of this section. If so, 
hazardous waste burning has signifi-
cantly affected the residue and the res-
idue shall not be excluded from the def-
inition of a hazardous waste. Con-
centrations of toxic constituents of 
concern in the waste-derived residue 
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shall be determined based on analysis 
of one or more samples obtained over a 
24-hour period. Multiple samples may 
be analyzed, and multiple samples may 
be taken to form a composite sample 
for analysis provided that the sampling 
period does not exceed 24 hours. If more 
than one sample is analyzed to charac-
terize waste-derived residues generated 
over a 24-hour period, the concentra-
tion of each toxic constituent shall be 
the arithmetic mean of the concentra-
tions in the samples. No results may be 
disregarded; or 

(2) Comparison of waste-derived residue 
concentrations with health-based limits— 
(i) Nonmetal constituents: The con-
centration of each nonmetal toxic con-
stituent of concern (specified in para-
graph (b)(1) of this section) in the 
waste-derived residue must not exceed 
the health-based level specified in ap-
pendix VII of this part, or the level of 
detection, whichever is higher. If a 
health-based limit for a constituent of 
concern is not listed in appendix VII of 
this part, then a limit of 0.002 
micrograms per kilogram or the level 
of detection (which must be deter-
mined by using appropriate analytical 
procedures), whichever is higher, must 
be used. The levels specified in appen-
dix VII of this part (and the default 
level of 0.002 micrograms per kilogram 
or the level of detection for constitu-
ents as identified in Note 1 of appendix 
VII of this chapter) are administra-
tively stayed under the condition, for 
those constituents specified in para-
graph (b)(1) of this section, that the 
owner or operator complies with alter-
native levels defined as the land dis-
posal restriction limits specified in 
§ 268.43 of this chapter for F039 
nonwastewaters. In complying with 
those alternative levels, if an owner or 
operator is unable to detect a con-
stituent despite documenting use of 
best good-faith efforts as defined by ap-
plicable Agency guidance or standards, 
the owner or operator is deemed to be 
in compliance for that constituent. 
Until new guidance or standards are 
developed, the owner or operator may 
demonstrate such good-faith efforts by 
achieving a detection limit for the con-
stituent that does not exceed an order 
of magnitude above the level provided 
by § 268.43 of this chapter for F039 

nonwastewaters. In complying with the 
§ 268.43 of this chapter F039 nonwaste-
water levels for polychlorinated 
dibenzo-p-dioxins and polychlorinated 
dibenzo-furans, analyses must be per-
formed for total hexachlorodibenzo-p- 
dioxins, total hexachlorodibenzofurans, 
total pentachlorodibenzo-p-dioxins, 
total pentachlorodibenzofurans, total 
tetrachlorodibenzo-p-dioxins, and total 
tetrachlorodibenzofurans. 

NOTE TO THIS PARAGRAPH (b)(2)(i): The ad-
ministrative stay, under the condition that 
the owner or operator complies with alter-
native levels defined as the land disposal re-
striction limits specified in § 268.43 of this 
chapter for F039 nonwastewaters, remains in 
effect until further administrative action is 
taken and notice is published in the FEDERAL 
REGISTER and the Code of Federal Regula-
tions. 

(ii) Metal constituents. The concentra-
tion of metals in an extract obtained 
using the Toxicity Characteristic 
Leaching Procedure of § 261.24 of this 
chapter must not exceed the levels 
specified in appendix VII of this part; 
and 

(iii) Sampling and analysis. Waste-de-
rived residue shall be sampled and ana-
lyzed as often as necessary to deter-
mine whether the residue generated 
during each 24-hour period has con-
centrations of toxic constituents that 
are higher than the health-based levels. 
Concentrations of toxic constituents of 
concern in the waste-derived residue 
shall be determined based on analysis 
of one or more samples obtained over a 
24-hour period. Multiple samples may 
be analyzed, and multiple samples may 
be taken to form a composite sample 
for analysis provided that the sampling 
period does not exceed 24 hours. If more 
than one sample is analyzed to charac-
terize waste-derived residues generated 
over a 24-hour period, the concentra-
tion of each toxic constituent shall be 
the arithmetic mean of the concentra-
tions in the samples. No results may be 
disregarded; and 

(c) Records sufficient to document 
compliance with the provisions of this 
section shall be retained until closure 
of the boiler or industrial furnace unit. 
At a minimum, the following shall be 
recorded. 

(1) Levels of constituents in appendix 
VIII, part 261, that are present in 
waste-derived residues; 
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(2) If the waste-derived residue is 
compared with normal residue under 
paragraph (b)(1) of this section: 

(i) The levels of constituents in ap-
pendix VIII, part 261, that are present 
in normal residues; and 

(ii) Data and information, including 
analyses of samples as necessary, ob-
tained to determine if changes in raw 
materials or fuels would reduce the 
concentration of toxic constituents of 
concern in the normal residue. 

[50 FR 666, Jan. 4, 1985, as amended at 56 FR 
42516, Aug. 27, 1991; 57 FR 38566, Aug. 25, 1992; 
58 FR 59602, Nov. 9, 1993; 64 FR 53076, Sept. 30, 
1999; 70 FR 34588, June 14, 2005] 

Subparts I–L [Reserved] 

Subpart M—Military Munitions 

SOURCE: 62 FR 6654, Feb. 12, 1997, unless 
otherwise noted. 

§ 266.200 Applicability. 
(a) The regulations in this subpart 

identify when military munitions be-
come a solid waste, and, if these wastes 
are also hazardous under this subpart 
or 40 CFR part 261, the management 
standards that apply to these wastes. 

(b) Unless otherwise specified in this 
subpart, all applicable requirements in 
40 CFR parts 260 through 270 apply to 
waste military munitions. 

§ 266.201 Definitions. 
In addition to the definitions in 40 

CFR 260.10, the following definitions 
apply to this subpart: 

Active range means a military range 
that is currently in service and is being 
regularly used for range activities. 

Chemical agents and munitions are de-
fined as in 50 U.S.C. section 1521(j)(1). 

Director is as defined in 40 CFR 270.2. 
Explosives or munitions emergency re-

sponse specialist is as defined in 40 CFR 
260.10. 

Explosives or munitions emergency is as 
defined in 40 CFR 260.10. 

Explosives or munitions emergency re-
sponse is as defined in 40 CFR 260.10. 

Inactive range means a military range 
that is not currently being used, but 
that is still under military control and 
considered by the military to be a po-
tential range area, and that has not 

been put to a new use that is incompat-
ible with range activities. 

Military means the Department of De-
fense (DOD), the Armed Services, Coast 
Guard, National Guard, Department of 
Energy (DOE), or other parties under 
contract or acting as an agent for the 
foregoing, who handle military muni-
tions. 

Military munitions is as defined in 40 
CFR 260.10. 

Military range means designated land 
and water areas set aside, managed, 
and used to conduct research on, de-
velop, test, and evaluate military mu-
nitions and explosives, other ordnance, 
or weapon systems, or to train military 
personnel in their use and handling. 
Ranges include firing lines and posi-
tions, maneuver areas, firing lanes, 
test pads, detonation pads, impact 
areas, and buffer zones with restricted 
access and exclusionary areas. 

Unexploded ordnance (UXO) means 
military munitions that have been 
primed, fused, armed, or otherwise pre-
pared for action, and have been fired, 
dropped, launched, projected, or placed 
in such a manner as to constitute a 
hazard to operations, installation, per-
sonnel, or material and remain 
unexploded either by malfunction, de-
sign, or any other cause. 

§ 266.202 Definition of solid waste. 

(a) A military munition is not a solid 
waste when: 

(1) Used for its intended purpose, in-
cluding: 

(i) Use in training military personnel 
or explosives and munitions emergency 
response specialists (including training 
in proper destruction of unused propel-
lant or other munitions); or 

(ii) Use in research, development, 
testing, and evaluation of military mu-
nitions, weapons, or weapon systems; 
or 

(iii) Recovery, collection, and on- 
range destruction of unexploded ord-
nance and munitions fragments during 
range clearance activities at active or 
inactive ranges. However, ‘‘use for in-
tended purpose’’ does not include the 
on-range disposal or burial of 
unexploded ordnance and contaminants 
when the burial is not a result of prod-
uct use. 
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